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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Or i on Fl i ght  Ser vi ces,  I nc.  

( " Or i on" )  seeks r evi ew of  a publ i shed deci s i on by t he cour t  of  

appeal s1 r ever si ng t he ci r cui t  cour t ' s  pr el i mi nar y i nj unct i on 

r equi r i ng t hat  Basl er  Fl i ght  Ser vi ce,  a di v i s i on of  Basl er  Tur bo 

Conver si ons,  LLC ( " Basl er " ) ,  set  t he pr i ce of  i t s  avi at i on f uel  

                                                 
1 Or i on Fl i ght  Ser vs. ,  I nc.  v.  Basl er  Fl i ght  Ser v. ,  2004 WI  

App 222,  277 Wi s.  2d 819,  692 N. W. 2d 804.    
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pur suant  t o t he mi ni mum mar kup pr ovi s i ons f or  mot or  vehi c l e f uel  

under  t he Wi sconsi n Unf ai r  Sal es Act . 2 

¶2 At  i ssue i n t hi s case i s  whet her  avi at i on f uel  

const i t ut es " mot or  vehi c l e f uel "  under  t he Wi sconsi n Unf ai r  

Sal es Act ,  subj ect i ng avi at i on f uel  t o t he Act ' s  mi ni mum mar kup 

pr ovi s i ons f or  mot or  vehi c l e f uel . 3   

¶3 Upon r evi ew,  we concl ude t hat  " mot or  vehi c l e f uel "  

does not  i ncl ude avi at i on f uel ,  t hat  t he mi ni mum mar kup 

pr ovi s i ons i n Chapt er  100 of  t he Wi sconsi n St at ut es do not  appl y 

t o avi at i on f uel ,  and t hat  Or i on cannot  r el y on 

Wi s.  St at .  § 100. 30 f or  a pr i vat e cause of  act i on agai nst  

Basl er .   We al so concl ude t hat  t he Wi sconsi n Admi ni st r at i ve Code 

§ ATCP 105. 001( 4)  ( Sept . ,  1990)  does not  i ncor por at e avi at i on 

f uel  i n i t s def i ni t i on of  " mot or  vehi c l e f uel , "  and i s t hus 

consi st ent  wi t h t he st at ut e.   We t her ef or e af f i r m t he cour t  of  

                                                 
2  Wi s.  St at .  § 100. 30 ( 2003- 04) .   Al l  r ef er ences t o t he 

Wi sconsi n St at ut es her ei naf t er  ar e t o t he 2003- 04 ver si on unl ess 
ot her wi se not ed.  

The Wi sconsi n Unf ai r  Sal es Act  pr ohi bi t s Wi sconsi n 
mer chant s f r om sel l i ng pr oduct s  bel ow cost .   The Act  al so 
est abl i shes a par t i cul ar  pr i c i ng scheme f or  " mot or  vehi c l e f uel "  
by def i ni ng " cost "  f or  t he sal e of  " mot or  vehi c l e f uel "  t o 
i ncl ude a mar kup,  r angi ng f r om 3 per cent  t o 9. 18 per cent .   
§ 100. 30( 2) ( am) 1m. c.   Thi s mi ni mum l egal  sel l i ng pr i ce i s 
r ef er r ed t o as a " mi ni mum mar kup. "   See i nf r a n. 18- 21 and 
accompanyi ng t ext .  

3 I t  i s  not  di sput ed t hat  even i f  mot or  vehi c l e f uel  does 
not  encompass avi at i on f uel  wi t hi n t he cont ext  of  t he Unf ai r  
Sal es Act ,  avi at i on f uel  cannot  be sol d bel ow cost  s i nce no 
vendor  can sel l  any mer chandi se of  any t ype bel ow cost .   
Wi s.  St at .  § 100. 30( 3) .   See al so § 100. 30( 2) ( am) 2.  and ( c) 2.  
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appeal s '  deci s i on r ever si ng t he ci r cui t  cour t ' s  pr el i mi nar y 

i nj unct i on.  

I  

¶4 The r el evant  f act s ar e undi sput ed.   I n 1957,  Wi nnebago 

Count y and Basl er  ent er ed i nt o an agr eement  f or  Basl er  t o sel l  

avi at i on f uel  at  t he Wi t t man Regi onal  Ai r por t  ( " Wi t t man" )  i n 

Oshkosh,  Wi sconsi n.   Basl er  i s a Fi xed Based Oper at i on ( " FBO" ) ,  

whi ch i s a vendor  of  ser vi ces at  an ai r por t  or  ai r f i el d.   Basl er  

sel l s " Jet  A f uel "  and " 100 LL avi at i on f uel "  at  Wi t t man t hr ough 

a sel f - ser vi ce pump f or  use by ai r pl ane owner s,  as wel l  as 

t hr ough t he use of  a f l eet  of  t r ucks t hat  del i ver  t he f uel  t o 

ai r cr af t s.   Basl er  cont i nues t o oper at e under  t hi s agr eement .    

¶5 Fr om 1957 t o 2002,  Basl er  had been t he sol e pr ovi der  

of  avi at i on f uel  f or  Wi t t man,  and t he onl y FBO under  an 

agr eement  wi t h Wi nnebago Count y.   However ,  on May 29,  2002,  

Wi nnebago Count y ent er ed i nt o an agr eement  wi t h Or i on t o sel l  

avi at i on f uel  at  Wi t t man.   Or i on,  l i ke Basl er ,  sel l s Jet  A f uel  

and 100 LL avi at i on f uel .   Unl i ke Basl er ,  Or i on onl y del i ver s 

t he f uel  t o ai r cr af t s and does not  oper at e sel f - ser vi ce pumps.    

¶6  I n 2002 and ear l y 2003,  t he par t i es engaged i n a 

" pr i ce war "  wher e t he pr i ce of  avi at i on f uel  at  Wi t t man dr opped 
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f r om $2. 59 t o a l ow of  $1. 599 per  gal l on. 4  I n November  2002,  

Or i on f i l ed a compl ai nt  wi t h t he Wi sconsi n Depar t ment  of  

Agr i cul t ur e,  Tr ade and Consumer  Pr ot ect i on ( " DATCP" ) .   Or i on 

al l eged t hat  when Basl er  set  i t s  pr i ce of  f uel  at  $1. 599 per  

gal l on,  Basl er  set  i t s  f uel  pr i ce bel ow cost ,  i n v i ol at i on of  

                                                 
4 When Or i on began oper at i ng at  Wi t t man on August  21,  2002,  

i t s i ni t i al  pr i ce per  gal l on on t r uck- del i ver ed avi at i on f uel  
was $2. 54.   At  t hat  t i me,  Basl er ' s t r uck- del i ver ed avi at i on f uel  
pr i ce was $2. 59 per  gal l on.   I n ear l y Sept ember  2002,  Or i on 
dr opped i t s t r uck- del i ver ed avi at i on f uel  t o $1. 99 per  gal l on,  
and Basl er  subsequent l y r educed i t s pr i ce t o $1. 89 per  gal l on.   
Or i on t hen dr opped i t s pr i ce t o $1. 69 per  gal l on.   On Sept ember  
28,  2002,  Basl er  set  i t s  pr i ce at  $1. 599 per  gal l on.   Basl er  
r ai sed i t s pr i ces i n ear l y Januar y 2003 t o $1. 65 per  gal l on,  on 
Januar y 8 t o $1. 80 per  gal l on,  and agai n on Febr uar y 20 t o $1. 99 
per  gal l on.    
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t he Unf ai r  Sal es Act ,  Wi s.  St at .  § 100. 30( 3) . 5  DATCP began an 

i nvest i gat i on i nt o Basl er ' s f uel  pr i ces. 6 

¶7 On Mar ch 19,  2003,  bef or e DATCP compl et ed i t s 

i nvest i gat i on,  Or i on f i l ed a sui t  i n Wi nnebago Count y al l egi ng 

t hat  Basl er  sol d mot or  vehi c l e f uel  bel ow t he st at ut or y mi ni mum 

r equi r ed f or  mot or  vehi c l e f uel ,  i n v i ol at i on of  t he Unf ai r  

Sal es Act ,  and seeki ng i nj unct i ve r el i ef .    

                                                 
5 The sect i on r eads i n f ul l :  

Any sal e of  any i t em of  mer chandi se ei t her  by a 
r et ai l er ,  whol esal er ,  whol esal er  of  mot or  vehi c l e f uel  
or  r ef i ner ,  at  l ess t han cost  as def i ned i n t hi s 
sect i on wi t h t he i nt ent  or  ef f ect  of  i nduci ng t he 
pur chase of  ot her  mer chandi se or  of  unf ai r l y di ver t i ng 
t r ade f r om a compet i t or ,  i mpai r s and pr event s f ai r  
compet i t i on,  i nj ur es publ i c wel f ar e and i s unf ai r  
compet i t i on and cont r ar y t o publ i c pol i cy and t he 
pol i cy of  t hi s sect i on.   Such sal es ar e pr ohi bi t ed.  
Evi dence of  any sal e of  any i t em of  mer chandi se by any 
r et ai l er ,  whol esal er ,  whol esal er  of  mot or  vehi c l e f uel  
or  r ef i ner  at  l ess t han cost  as def i ned i n t hi s 
sect i on shal l  be pr i ma f aci e evi dence of  i nt ent  or  
ef f ect  t o i nduce t he pur chase of  ot her  mer chandi se,  or  
t o unf ai r l y di ver t  t r ade f r om a compet i t or ,  or  t o 
ot her wi se i nj ur e a compet i t or .  

Wi s.  St at .  § 100. 30( 3) .  

6 The Wi sconsi n Depar t ment  of  Agr i cul t ur e,  Tr ade and 
Consumer  Pr ot ect i on ( " DATCP" )  has t he st at ut or y aut hor i t y t o 
" commence an act i on on behal f  of  t he st at e t o r ecover  a 
f or f ei t ur e, "  Wi s.  St at .  § 100. 30( 4) ,  or  " i ssue a speci al  or der  
as pr ovi ded i n s.  93. 18 agai nst  a r et ai l er ,  whol esal er ,  
whol esal er  of  mot or  vehi c l e f uel  or  r ef i ner  r equi r i ng t he per son 
t o cease and des i st  f r om vi ol at i ng t hi s sect i on i n t he sal e of  
c i gar et t es or  ot her  t obacco pr oduct s,  f er ment ed mal t  bever ages,  
i nt oxi cat i ng l i quor  or  wi ne or  mot or  vehi c l e f uel , "  
§ 100. 30( 5) ( a) .   
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¶8 Two days af t er  Or i on f i l ed t hi s sui t ,  Basl er  r ecei ved 

a war ni ng l et t er  f r om DATCP.   DATCP concl uded t hat  Basl er ' s 

" cost "  of  t he 100 LL avi at i on f uel  was $1. 78,  and t her ef or e 

Basl er  v i ol at ed Wi s.  St at .  § 100. 30 when i t  sol d i t s 100 LL 

avi at i on f uel  at  pr i ces bel ow $1. 78. 7  I n t he war ni ng l et t er ,  

DATCP f ur t her  concl uded t hat  t he mi ni mum mar kup r equi r ement  

under  t he Unf ai r  Sal es Act  f or  sal es of  " mot or  vehi c l e f uel "  di d 

not  i ncl ude avi at i on f uel .    

[ W] e have expl or ed t he i ssue of  whet her  or  not  100 LL 
avi at i on f uel  shoul d be t r eat ed as " mot or  vehi c l e 
f uel "  under  t he Unf ai r  Sal es Act  .  .  .  .   We have 
concl uded t hat  100 LL avi at i on f uel  i s  not  " mot or  
vehi c l e f uel "  as t he t er m i s used i n t he st at ut e.   We 
base t hi s concl usi on on t he common sense f act  t hat  
ai r pl anes ar e gener al l y not  consi der ed " mot or  
vehi c l es"  under  var i ous t r anspor t at i on st at ut es and 
codes.   Fur t her mor e,  i t  seems i l l ogi cal  t hat  t he t er m 
" mot or  vehi c l e f uel "  as i t  i s  used i n t he st at ut e was 
i nt ended t o be used out si de of  t he cont ent s of  sal es 
of  f uel  i nt ended f or  hi ghway use t hr ough t he wel l  
est abl i shed i ndust r y of  r et ai l  gas st at i ons and 
conveni ence st or es. 8 

¶9 Al t hough DATCP concl uded t hat  avi at i on f uel  was not  

" mot or  vehi c l e f uel , "  i t  al so war ned Basl er  t hat  " any per son who 

i s i nj ur ed as a r esul t  of  a compet i t or  sel l i ng mot or  vehi c l e 

f uel  bel ow cost  may sue f or  $2, 000 per  day or  t r ebl e act ual  

damages,  whi chever  i s gr eat er ,  pl us r easonabl e account i ng and 

                                                 
7 Rod McNei l ,  Sect i on 100. 30,  Wi sconsi n St at ut es,  The Unf ai r  

Sal es Act  War ni ng Let t er  Compl ai nt  number  4139,  DATCP,  Mar ch 21,  
2003 ( not i ng t hat  because Basl er ' s " cost "  was $1. 78 per  gal l on,  
Basl er  " was no l onger  i n v i ol at i on of  t he Unf ai r  Sal es Act "  when 
i t  " r ai sed i t s pr i ce t o $1. 80 on Januar y 8,  2003" ) .    

8 I d.   
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at t or ney f ees. " 9  I n addi t i on,  l at er  t hat  same day,  DATCP 

f ol l owed up wi t h a second l et t er  t o Basl er ,  st at i ng t hat   

[ S] ome addi t i onal  i nf or mat i on has come t o our  
at t ent i on r egar di ng t he quest i on of  whet her  avi at i on 
f uel  i s  cover ed under  t he Unf ai r  Sal es Act  as " mot or  
vehi c l e f uel . "   Based on t hi s new devel opment ,  we have 
deci ded t hat  we need t o do addi t i onal  r esear ch on t hi s 
quest i on bef or e we i ssue a f i nal  i nt er pr et at i on on 
t hi s i ssue.   Speci f i cal l y,  i n t he f i r st  par agr aph on 
page 2 of  t he war ni ng l et t er ,  we st at e an opi ni on t hat  
100 LL avi at i on f uel  i s  not  " mot or  vehi c l e f uel "  under  
t he Unf ai r  Sal es Act .   That  par agr aph and t he opi ni on 
i t  expr esses i s her eby r et r act ed.   However ,  t he 
r emai nder  of  t he war ni ng l et t er  st i l l  s t ands. 10 

¶10 Thi s second l et t er  expl i c i t l y  r et r act s " t he opi ni on 

t hat  100 LL avi at i on f uel  i s  not  ' mot or  vehi c l e f uel . ' "   

                                                 
9 I d.  ( emphasi s added) .   The aut hor i t y f or  pr i vat e act i on i s 

r oot ed i n t he Wi sconsi n Unf ai r  Sal es Act ,  but  onl y appl i es t o 
mot or  vehi c l e f uel .   The st at ut e r eads:  

Any per son who i s i nj ur ed or  t hr eat ened wi t h i nj ur y as 
a r esul t  of  a sal e or  pur chase of  mot or  vehi c l e f uel  
i n v i ol at i on of  sub.  ( 3)  may br i ng an act i on agai nst  
t he per son who vi ol at ed sub.  ( 3)  f or  t empor ar y or  
per manent  i nj unct i ve r el i ef  or  an act i on agai nst  t he 
per son f or  3 t i mes t he amount  of  any monet ar y  l oss 
sust ai ned or  an amount  equal  t o $2, 000,  whi chever  i s 
gr eat er ,  mul t i pl i ed by each day of  cont i nued 
vi ol at i on,  t oget her  wi t h cost s,  i ncl udi ng account i ng 
f ees and r easonabl e at t or ney f ees,  not wi t hst andi ng s.  
814. 04( 1) .   An act i on under  t hi s subsect i on may not  be 
br ought  af t er  180 days af t er  t he dat e of  a v i ol at i on 
of  sub.  ( 3) .  

Wi s.  St at .  § 100. 30( 5m)  ( emphasi s added) .  

10 Rod McNei l ,  Ret r act i on i n par t  of  war ni ng l et t er  i ssued 
Mar ch 21,  2003,  i n Fi l e Number  4139,  DATCP,  Mar ch 21,  2003 
( emphasi s i n or i gi nal ) .   The cour t  of  appeal s not ed t hat  t hi s 
r et r act i on was i n r esponse t o communi cat i ons bet ween DATCP and 
Or i on' s at t or ney.    
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However ,  DATCP f ai l ed t o r et r act  i t s  concl usi on t hat  t he cost  

f or  Basl er ' s 100 LL avi at i on f uel  was $1. 78.   The anal ysi s used 

t o r each t he $1. 78 f i gur e di d not  i ncl ude a mi ni mum mar kup 

cal cul at i on. 11 See Wi s.  St at .  § 100. 30( 2) ( am) 1m. a.  t o e.   

Mor eover ,  t he r ecor d cont ai ns no f i nal  i nt er pr et at i on of  " mot or  

vehi c l e f uel , "  and no f i nal  or der  f r om DATCP.   

¶11 On Mar ch 19,  2003,  t he Wi nnebago Count y Ci r cui t  Cour t  

i ssued an ex par t e t empor ar y r est r ai ni ng or der ,  or der i ng Basl er  

t o,  among ot her  t hi ngs,  " i mmedi at el y r ef r ai n f r om sel l i ng any 

mot or  vehi c l e f uel  bel ow t he mi ni mum pr i ces est abl i shed by 

Wi s.  St at .  § 100. 30,  t he Unf ai r  Sal es Act . " 12    

¶12 On May 2,  2003,  t he Honor abl e Thomas J.  Gr i t t on 

gr ant ed Or i on' s pr el i mi nar y i nj unct i on r equest ,  f i ndi ng t hat :   

The def i ni t i on i s c l ear  t o me and under  t he 
c i r cumst ances as we have t hem her e t he f uel  t hat  i s 
bei ng used i s bei ng pl aced i nt o what  I  woul d consi der  
t o be under  t hat  def i ni t i on a mot or  vehi c l e f or  
pur poses of  t he Unf ai r  Sal es Act .    

¶13 The ci r cui t  cour t  or der ed Basl er  t o " i mmedi at el y 

r ef r ai n f r om sel l i ng 100 LL f uel  ' bel ow cost '  as def i ned i n 

Wi s.  St at .  § 100. 30( 2) ( am) 1m. c. " 13  The ci r cui t  cour t  based i t s 

                                                 
11 McNei l ,  DATCP War ni ng Let t er ,  Mar ch 21,  2003.    

12 The Mar ch 19,  2003 Tempor ar y Rest r ai ni ng Or der  al so 
or der ed Basl er  t o pr oduce " any and al l  wr i t t en document at i on 
concer ni ng i t s pur chase and sal e of  mot or  vehi c l e f uel  f r om 
Sept ember  1,  2002 t o t he pr esent . "    

13 The st at ut e st at es:  

I n t he case of  t he r et ai l  sal e of  mot or  vehi c l e f uel  
by a per son ot her  t han a r ef i ner  or  a whol esal er  of  
mot or  vehi c l e f uel  at  a r et ai l  st at i on,  t he i nvoi ce 
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deci s i on on t he def i ni t i on of  mot or  vehi c l e f uel  i n Wi s.  Admi n.  

Code § ATCP 105. 001( 4) . 14  The cour t  r easoned t hat  t he def i ni t i on 

of  mot or  vehi c l e i s unambi guous i n t he code,  and under  t he 

c i r cumst ances of  t he f act s of  t hi s case,  t he f uel  sol d by Basl er  

and Or i on const i t ut es " mot or  vehi c l e f uel "  f or  pur poses of  t he 

Unf ai r  Sal es Act .  

¶14 Basl er  f i l ed an i nt er l ocut or y appeal .  The cour t  of  

appeal s gr ant ed l eave t o appeal  and r ever sed.  The cour t  of  

appeal s concl uded t hat  i ncl udi ng avi at i on f uel  i n t he def i ni t i on 

of  " mot or  vehi c l e f uel "  st r ayed t oo f ar  f r om t he l egi s l at ur e' s 

                                                                                                                                                             
cost  of  t he mot or  vehi c l e f uel  t o t he r et ai l er  wi t hi n 
10 days pr i or  t o t he dat e of  sal e,  or  t he r epl acement  
cost  of  t he mot or  vehi c l e f uel ,  whi chever  i s l ower ,  
l ess al l  t r ade di scount s except  cust omar y di scount s 
f or  cash,  pl us any exci se,  sal es or  use t axes i mposed 
on t he mot or  vehi c l e f uel  or  on i t s sal e and any cost  
i ncur r ed f or  t r anspor t at i on and any ot her  char ges not  
ot her wi se i ncl uded i n t he i nvoi ce cost  or  t he 
r epl acement  cost  of  t he mot or  vehi c l e f uel ,  pl us a 
mar kup of  6% of  t hat  amount  t o cover  a pr opor t i onat e 
par t  of  t he cost  of  doi ng busi ness;  or  t he aver age 
post ed t er mi nal  pr i ce at  t he t er mi nal  l ocat ed cl osest  
t o t he r et ai l er  pl us a mar kup of  9. 18% of  t he aver age 
post ed t er mi nal  pr i ce t o cover  a pr opor t i onat e par t  of  
t he cost  of  doi ng busi ness;  whi chever  i s gr eat er .  

Wi s.  St at .  § 100. 30( 2) ( am) 1m. c.  

14 The Admi ni st r at i ve Code r eads:  

" Mot or  vehi c l e f uel "  means any l i qui d pr epar ed,  
adver t i sed or  sol d f or  use as or  commonl y and 
commer ci al l y used as a f uel  i n i nt er nal  combust i on 
engi nes.  

Wi s.  Admi n.  Code § ATCP 105. 001( 4) .  
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i nt ent . 15  The cour t  of  appeal s al so concl uded t hat  because t he 

Unf ai r  Sal es Act  excl udes avi at i on f uel  f r om t he def i ni t i on of  

" mot or  vehi c l e f uel , "  " t he DATCP' s def i ni t i on may ext end no 

f ur t her . " 16 

¶15 Or i on asks t hi s cour t  t o r ever se t he cour t  of  appeal s 

and f i nd t hat  " mot or  vehi c l e f uel "  i ncl udes avi at i on f uel  f or  

pur poses of  t he Unf ai r  Sal es Act .   Or i on cont ends t hat  t he cour t  

of  appeal s unnecessar i l y  l i mi t ed t he def i ni t i on of  " mot or  

vehi c l e f uel . "   I n cont r ast ,  Basl er  asks t hi s cour t  t o af f i r m 

t he cour t  of  appeal s,  asser t i ng t hat  t he l anguage of  t he 

st at ut e,  al ong wi t h i t s cont ext ,  st r uct ur e,  and i t s r el at i onshi p 

wi t h ot her  st at ut es,  i ndi cat e t hat  avi at i on f uel  i s  not  " mot or  

vehi c l e f uel "  wi t hi n t he meani ng of  t he Unf ai r  Sal es Act .    

I I  

¶16 Thi s case pr esent s a quest i on of  st at ut or y 

i nt er pr et at i on,  whi ch we r evi ew de novo.  St at e v.  Reed,  2005 WI  

53,  ¶13,  280 Wi s.  2d 68,  695 N. W. 2d 315.   The pur pose of  

st at ut or y i nt er pr et at i on i s t o det er mi ne what  a st at ut e means i n 

or der  t o gi ve t he st at ut e i t s f ul l ,  pr oper ,  and i nt ended ef f ect .   

I d.   " We begi n wi t h t he st at ut e' s l anguage because we assume 

t hat  t he l egi s l at ur e' s i nt ent  i s expr essed i n t he wor ds i t  

used. "   I d.   Gener al l y,  l anguage i s gi ven i t s common,  or di nar y,  

and accept ed meani ng.   Kal al  v.  Dane Count y Ci r .  Ct . ,  2004 WI  

58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   I n addi t i on,  

                                                 
15 Or i on,  277 Wi s.  2d 819,  ¶24.  

16 I d. ,  ¶27.  



No.  2003AP1731   

 

11 
 

st at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  

used,  i n r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y-

r el at ed st at ut es,  and i nt er pr et ed t o avoi d absur d or  

unr easonabl e r esul t s.   I d. ,  ¶46.    

¶17 " I f  t he meani ng i s pl ai n,  we or di nar i l y  st op t he 

i nqui r y. "   Reed,  280 Wi s.  2d 68,  ¶13.   However ,  i f  a st at ut e i s 

ambi guous,  we exami ne ext r i nsi c sour ces,  such as l egi s l at i ve 

hi st or y,  t o ascer t ai n t he l egi s l at i ve i nt ent .   Kal al ,  271 

Wi s.  2d 633,  ¶48.   A st at ut e i s ambi guous i f  " [ t ] he st at ut e' s 

abi l i t y  t o suppor t  t wo r easonabl e const r uct i ons cr eat es an 

ambi gui t y whi ch cannot  be r esol ved t hr ough t he l anguage of  t he 

st at ut e i t sel f .   [ A]  st at ut or y pr ovi s i on i s ambi guous i f  

r easonabl e mi nds coul d di f f er  as t o i t s meani ng. "   UFE I nc.  v.  

LI RC,  201 Wi s.  2d 274,  283,  548 N. W. 2d 57 ( 1996)  ( quot at i on 

omi t t ed) .    

¶18 Thi s case al so r equi r es t hi s cour t  t o exami ne t he 

meani ng of  an admi ni st r at i ve code pr ovi s i on.   The i nt er pr et at i on 

of  an admi ni st r at i ve code pr ov i s i on i s " a quest i on of  l aw 

subj ect  t o i ndependent  appel l at e r evi ew. "   St at e ex r el .  Gr i f f i n 

v.  Smi t h,  2004 WI  36,  ¶18,  270 Wi s.  2d 235,  677 N. W. 2d 259.   

I nt er pr et at i ons of  code pr ovi s i ons,  and t he det er mi nat i on as t o 

whet her  t he pr ovi s i on i n quest i on i s consi st ent  wi t h t he 

appl i cabl e st at ut e,  ar e subj ect  t o pr i nci pl es of  st at ut or y 

const r uct i on. 17  Basi nas v.  St at e,  104 Wi s.  2d 539,  546,  312 

                                                 
17 See Wi s.  St at .  § 227. 27( 1) ,  whi ch st at es:   

I n const r ui ng r ul es,  ss.  990. 001,  990. 01,  990. 03( 1) ,  
( 2)  and ( 4) ,  990. 04 and 990. 06 appl y i n t he same 
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N. W. 2d 483 ( 1981) ;  Gr i f f i n,  270 Wi s.  2d 235,  ¶19;  St at e v.  

Busch,  217 Wi s.  2d 429,  441,  576 N. W. 2d 904 ( 1998) .   I f  a r ul e 

i s ambi guous,  we may r esor t  t o ext r i nsi c ai ds t o det er mi ne 

agency i nt ent .   St at e ex r el .  St apl es v.  Young,  142 Wi s.  2d 348,  

354,  418 N. W. 2d 333 ( Ct .  App.  1987) .   I n r esol v i ng t he 

ambi gui t y,  t hi s  cour t  gi ves def er ence t o an agency' s set t l ed 

" i nt er pr et at i on and appl i cat i on of  i t s  own admi ni st r at i ve 

r egul at i ons unl ess t he i nt er pr et at i on i s i nconsi st ent  wi t h t he 

l anguage of  t he r egul at i on or  i s c l ear l y er r oneous. "   Ber gmann 

v.  McCaught r y,  211 Wi s.  2d 1,  7,  564 N. W. 2d 712 ( c i t at i ons 

omi t t ed) .  

I I I  

¶19 We begi n our  anal ysi s of  whet her  t he Unf ai r  Sal es Act  

appl i es t o avi at i on f uel  wi t h an exami nat i on of  t he st at ut e.    

¶20 The Unf ai r  Sal es Act  est abl i shes a st at ut or y scheme 

f or  r egul at i ng vendor  pr i c i ng i n Wi sconsi n.   Al t hough t he Unf ai r  

Sal es Act  pr ohi bi t s al l  vendor s f r om sel l i ng mer chandi se bel ow 

cost , 18 t he Act  est abl i shes a par t i cul ar  pr i c i ng scheme f or  

" mot or  vehi c l e f uel "  by def i ni ng " cost "  f or  t he sal e of  " mot or  

vehi c l e f uel "  t o i ncl ude a mar kup,  r angi ng f r om 3 per cent  t o 

                                                                                                                                                             
manner  i n whi ch t hey appl y t o st at ut es,  except  t hat  
ss.  990. 001 and 990. 01 do not  appl y  i f  t he 
const r uct i on woul d pr oduce a r esul t  t hat  i s  
i nconsi st ent  wi t h t he mani f est  i nt ent  of  t he agency.  

18 Wi s.  St at .  § 100. 30( 3) .  
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9. 18 per cent . 19  Thi s mi ni mum l egal  sel l i ng pr i ce i s r ef er r ed t o 

as a " mi ni mum mar kup. "   The st at ut e al so cont ai ns mar kup 

pr ovi s i ons f or  comput i ng cost s f or  " c i gar et t es or  ot her  t obacco 

pr oduct s,  f er ment ed mal t  bever ages or  i nt oxi cat i ng l i quor  or  

wi ne. " 20  No ot her  mer chandi se i s cur r ent l y subj ect  t o a mi ni mum 

mar kup. 21   

¶21 Under  t he Unf ai r  Sal es Act :  

Any sal e of  any i t em of  mer chandi se ei t her  by a 
r et ai l er ,  whol esal er ,  whol esal er  of  mot or  vehi c l e f uel  
or  r ef i ner ,  at  l ess t han cost  as def i ned i n t hi s 
sect i on wi t h t he i nt ent  or  ef f ect  of  i nduci ng t he 
pur chase of  ot her  mer chandi se or  of  unf ai r l y di ver t i ng 
t r ade f r om a compet i t or ,  i mpai r s and pr event s f ai r  
compet i t i on,  i nj ur es publ i c wel f ar e and i s unf ai r  
compet i t i on and cont r ar y t o publ i c pol i cy and t he 
pol i cy of  t hi s sect i on.   Such sal es ar e pr ohi bi t ed.  
Evi dence of  any sal e of  any i t em of  mer chandi se by any 
r et ai l er ,  whol esal er ,  whol esal er  of  mot or  vehi c l e f uel  
or  r ef i ner  at  l ess t han cost  as def i ned i n t hi s 
sect i on shal l  be pr i ma f aci e evi dence of  i nt ent  or  
ef f ect  t o i nduce t he pur chase of  ot her  mer chandi se,  or  
t o unf ai r l y di ver t  t r ade f r om a compet i t or ,  or  t o 
ot her wi se i nj ur e a compet i t or . 22 

¶22 The st at ut e al so est abl i shes a pr i vat e r i ght  of  act i on 

f or  mer chant s who sel l  mot or  vehi c l e f uel  bel ow cost ,  as def i ned 

                                                 
19 The per cent  mar kup depends upon whet her  t he vendor  i s a 

r ef i ner ,  a whol esal er ,  or  a per son ot her  t han a r ef i ner  or  
whol esal er ,  whet her  t he vendor  sel l s at  a r et ai l  st at i on or  at  a 
pl ace ot her  t han a r et ai l  st at i on,  and whet her  t he sal e i s a 
r et ai l  sal e or  whol esal e sal e.   Wi s.  St at .  § 100. 30( 2) ( am) 1m. a.   
t o e.    

20 Wi s.  St at .  § 100. 30( 2) ( am) 1.  

21 See Wi s.  St at .  § 100. 30( 2) ( am) 2.  and ( c) 2.  

22 Wi s.  St at .  § 100. 30( 3) .  
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i n subsect i on ( 3) .   Wi s.  St at .  § 100. 30( 5m) .   Under  t hi s  

subsect i on,  " Any per son who i s i nj ur ed or  t hr eat ened wi t h i nj ur y 

as a r esul t  of  a sal e or  pur chase of  mot or  vehi c l e f uel "  i s  

aut hor i zed t o br i ng an act i on agai nst  t he mer chant  who vi ol at ed 

t hi s st at ut e f or  " t empor ar y or  per manent  i nj unct i ve r el i ef "  or  

f or  t r ebl e damages or  $2, 000 f or  each day t he vi ol at i on 

cont i nues,  whi chever  i s gr eat er .   I d. 23    

¶23 The quest i on bef or e t hi s cour t  i s  whet her  t he 

l egi s l at ur e i nt ended avi at i on f uel  t o const i t ut e " mot or  vehi c l e 

f uel "  under  t he Unf ai r  Sal es Act .    

A 

¶24 The Unf ai r  Sal es Act  does not  def i ne " mot or  vehi c l e 

f uel . "   When a st at ut e does not  def i ne an essent i al  t er m,  we 

exami ne t he or di nar y meani ng of  t hat  t er m.   St at e v.  Mar t i n,  162 

Wi s.  2d  883,  904,  470 N. W. 2d 900 ( 1991) .   See al so Br uno v.  

Mi l waukee Count y,  2003 WI  28,  ¶8,  260 Wi s.  2d 633,  660 

N. W. 2d 656 ( c i t i ng Weber  v.  Town of  Saukvi l l e,  209 Wi s.  2d 214,  

224,  562 N. W. 2d 412 ( 1997) ) .   We nor mal l y t ur n t o a " r ecogni zed 

di ct i onar y t o det er mi ne t he common and or di nar y meani ng of  t he 

wor d. "   Mar ed I ndust r i es,  I nc.  v .  Mansf i el d,  2005 WI  5,  ¶32,  277 

Wi s.  2d 350,  690 N. W. 2d 835 ( quot i ng St at e v.  Pol ashek,  2002 WI  

74,  ¶19,  253 Wi s.  2d 527,  646 N. W. 2d 330) ) .    

¶25 Or i on asser t s t hat  t he meani ng of  " mot or  vehi c l e f uel "  

c l ear l y and unambi guousl y i ncl udes avi at i on f uel ,  and t her ef or e 

                                                 
23 The st at ut e expl i c i t l y  est abl i shes a pr i vat e r i ght  of  

act i on onl y f or  mot or  vehi c l e f uel ,  Wi s.  St at .  § 100. 30( 5m) ,  and 
t obacco pr oduct s,  § 100. 30( 5r ) .  
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t he cour t  need not  exami ne any ext r i nsi c mat er i al s t o di scer n 

t he l egi s l at ur e' s i nt ent .   Or i on cont ends t hat  di ct i onar y 

def i ni t i ons of  t he wor ds " mot or , "  " vehi c l e, "  and " f uel , "  when 

consi der ed t oget her ,  compel  t he concl usi on t hat  t he t er m " mot or  

vehi c l e f uel "  means a combust i bl e mat t er  used t o r un a 

compar at i vel y smal l  and power f ul  engi ne,  such as an i nt er nal  

combust i on engi ne,  i n any means of  conveyance,  whi ch woul d 

i ncl ude an ai r cr af t .   Basl er  count er s t hat  a phr ase must  be 

under st ood accor di ng t o i t s common usage and cannot  be par sed 

i nt o i t s l east  common denomi nat or s and r ecast  i nt o somet hi ng 

new.   Basl er  i mpl i es t hat  Or i on' s met hod pr oduces absur d 

r esul t s,  suggest i ng t hat ,  under  Or i on' s appr oach,  a " hot  dog"  

woul d be def i ned as a domest i cat ed,  car ni vor ous ani mal  t hat  

r adi at es heat .   Basl er  of f er s  i t s own def i ni t i on,  cont endi ng 

t hat  t he pl ai n meani ng of  " mot or  vehi c l e"  commonl y r ef er s t o 

f uel  used by car s,  t r ucks,  and si mi l ar  ear t h- bound vehi c l es.  

¶26 We f i nd no di ct i onar y def i ni t i on f or  t he phr ase " mot or  

vehi c l e f uel . "   The di ct i onar y def i nes " mot or  vehi c l e"  as " [ a]  

sel f - pr opel l ed wheel ed conveyance,  such as a car  or  t r uck,  t hat  

does not  r un on r ai l s. "   Amer i can Her i t age Di ct i onar y of  Engl i sh 

Language,  1179 ( 3d ed.  1992) .   I n addi t i on,  t hough we f i nd no 

def i ni t i on of  " avi at i on f uel , "  t he di ct i onar y def i nes " ai r pl ane"  

as " var i ous wi nged vehi c l es capabl e of  f l i ght ,  gener al l y heavi er  

t han ai r  and dr i ven by j et  engi nes or  pr opel l er s. "   I d.  at  39.   

Nei t her  of  t hese def i ni t i ons,  nor  t he def i ni t i ons pr of f er ed by 

t he par t i es,  c l ar i f y whet her  mot or  vehi c l e f uel  i ncl udes 

avi at i on f uel .   We t her ef or e consi der  ot her  i nt r i nsi c sour ces,  
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such as t he st at ement  of  pur pose and t he cont ext  i n whi ch 

st at ut or y l anguage i s used.   Kal al ,  271 Wi s.  2d 633,  ¶49.   We 

begi n by exami ni ng t he l egi s l at ur e' s st at ement  of  l egi s l at i ve 

i nt ent .  

B 

¶27 The Wi sconsi n Legi s l at ur e i ncl uded a st at ement  of  

pol i cy when i t  passed t he Unf ai r  Sal es Act .   The pol i cy st at es:   

The pr act i ce of  sel l i ng cer t ai n i t ems of  mer chandi se 
bel ow cost  i n or der  t o at t r act  pat r onage i s gener al l y 
a f or m of  decept i ve adver t i s i ng and an unf ai r  met hod 
of  compet i t i on i n commer ce.  Such pr act i ce causes 
commer ci al  di s l ocat i ons,  mi sl eads t he consumer ,  wor ks 
back agai nst  t he f ar mer ,  di r ect l y bur dens and 
obst r uct s commer ce,  and di ver t s busi ness f r om deal er s 
who mai nt ai n a f ai r  pr i ce pol i cy.   Bankr upt ci es among 
mer chant s who f ai l  because of  t he compet i t i on of  t hose 
who use such met hods r esul t  i n unempl oyment ,  
di sr upt i on of  l eases,  and nonpayment  of  t axes and 
l oans,  and cont r i but e t o an i nevi t abl e t r ai n of  
undesi r abl e consequences,  i ncl udi ng economi c 
depr essi on.  

Wi s.  St at .  § 100. 30( 1) . 24  

¶28 Under  t hi s expr ess st at ement  of  i nt ent ,  t he pol i cy of  

Wi s.  St at .  § 100. 30 i s t o pr ot ect  Wi sconsi n consumer s and 

mer chant s agai nst  unf ai r  compet i t i on i n commer ce.   The st at ut e 

seeks t o achi eve t hi s pol i cy by pr ohi bi t i ng t he sal e of  

mer chandi se bel ow cost . 25  Thi s cour t  has pr evi ousl y r ecogni zed 

t hat  t he l egi s l at i ve i nt ent  behi nd ot her  st at e st at ut es s i mi l ar  

                                                 
24 Thi s st at ement  of  l egi s l at i ve i nt ent  was i ncl uded i n t he 

or i gi nal  ver si on of  t hi s l aw i n 1939.   See ch.  56,  Laws of  1939.    

25 Wi s.  St at .  § 100. 30( 3) .  
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t o t he Unf ai r  Sal es Act  i s t o addr ess an " economi c evi l " 26 and 

" pr omot e[ ]  t he gener al  wel f ar e"  by f ost er i ng f r ee,  open,  and 

f ai r  compet i t i on. 27   

¶29 I n concl udi ng t hat  " mot or  vehi c l e f uel "  does not  

i ncl ude avi at i on f uel  f or  pur poses of  t he Unf ai r  Sal es Act ,  t he 

cour t  of  appeal s r el i ed heavi l y on i t s det er mi nat i on t hat  " t he 

l egi s l at ur e i nt ended t he Unf ai r  Sal es Act  t o pr event  l ar ge 

vendor s f r om dr i v i ng smal l  compet i t or s out  of  busi ness .  .  . "  

and t hat  common sense woul d c l ear l y r eveal  t hat  t he avi at i on 

f uel  mar ket  i s out si de t he scope " of  t he ' mom and pop'  

busi nesses t he l egi s l at ur e i nt ended t o pr ot ect . "   Or i on,  277 

Wi s.  2d 819,  ¶¶22- 23 ( c i t at i on omi t t ed) .    

¶30 Or i on cont ends t hat  t he cour t  of  appeal s i mpr oper l y 

concl uded t hat  t he l egi s l at i ve i nt ent  behi nd t he Unf ai r  Sal es 

Act  di d not  i ncl ude FBOs because t hey ar e not  " mom and pop"  

busi nesses.   Basl er ' s pr i c i ng scheme,  Or i on asser t s,  i s  exact l y 

t he t ype of  unf ai r  compet i t i on t he l egi s l at ur e i nt ended t o ban 

t hr ough t he Unf ai r  Sal es Act  i n an at t empt  t o pr ot ect  consumer s 

and busi nesses.   Or i on asks t hi s cour t  t o concl ude t hat  t he 

Unf ai r  Sal es Act  appl i es t o mor e t han " mom and pop"  conveni ence 

st or es.  

¶31 Upon r evi ew we f i nd not hi ng i n t he st at ed pur pose of  

l egi s l at i ve i nt ent  t hat  l i mi t s t he Unf ai r  Sal es Act  t o " mom and 

                                                 
26 St at e v.  Ross,  259 Wi s.  379,  384,  48 N. W. 2d 460 ( 1951) .  

27 St at e v.  Eau Cl ai r e Oi l  Co. ,  35 Wi s.  2d 724,  733,  151 
N. W. 2d 634 ( 1967) .  
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pop"  est abl i shment s.   The pur pose of  t he Act  i s t o pr ot ect  

consumer s agai nst  unf ai r  pr i c i ng.   To t hat  ef f ect ,  i t  i s  not  

di sput ed t hat  Basl er  i s pr ohi bi t ed under  t he Act  f r om sel l i ng 

i t s f uel  bel ow cost .   But  t hat  i s  not  t he quest i on bef or e t hi s 

cour t .   We must  det er mi ne whet her  t he cost  of  avi at i on f uel  i s  

t o be cal cul at ed as " mot or  vehi c l e f uel "  and t her ef or e subj ect  

t o t he mi ni mum mar kup,  or  whet her  t he cost  of  avi at i on f uel  i s  

t o be cal cul at ed l i ke al l  ot her  mer chandi se.   Ther e i s not hi ng 

i n t he st at ed pur pose,  or  i n t he publ i c pol i cy r ecogni zed by 

t hi s cour t  i n ot her  cases,  t hat  suggest s  whet her  sel l i ng 

avi at i on f uel  wi t h or  wi t hout  t he mi ni mum mar kup woul d 

const i t ut e a gr eat er  economi c evi l ,  f ost er  unf ai r  compet i t i on,  

or  har m Wi sconsi n consumer s.    

C 

¶32 Because we i nt er pr et  st at ut or y l anguage " i n r el at i on 

t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed 

st at ut es .  .  .  t o avoi d absur d or  unr easonabl e r esul t s, "  Kal al ,  

271 Wi s.  2d 633,  ¶46,  our  pl ai n meani ng anal ysi s of  t he Unf ai r  

Sal es Act  al so f ocuses on r el at ed st at ut es.    

¶33 Or i on cont ends t hat  t he c i r cui t  cour t  pr oper l y 

det er mi ned t hat  Chapt er  78 and Wi s.  St at .  § 100. 30 ar e not  

" r el at ed"  because t hey concer n di f f er ent  ar eas of  l aw;  Chapt er  

78 i s a t axat i on st at ut e,  wher eas Chapt er  100 addr esses t r ade 

and mar ket i ng.   Ther ef or e,  accor di ng t o Or i on,  t he def i ni t i on of  

" mot or  vehi c l e f uel "  i n Chapt er  78 i s i nappl i cabl e t o § 100. 30.    

¶34   I n cont r ast ,  Basl er  ur ges t hi s cour t  t o concl ude 

t hat  t he Unf ai r  Sal es Act  must  be r ead t oget her  wi t h Chapt er  78,  
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whi ch def i nes and di st i ngui shes " mot or  vehi c l e f uel "  and 

" avi at i on f uel , "  because t he st at ut es r el at e t o t he same subj ect  

mat t er :  Chapt er  78 est abl i shes t he st at e exci se t axes t hat  a 

f uel  sel l er  must  use t o det er mi ne i t s mi ni mum sal e pr i ce f or  

mot or  vehi c l es under  t he Unf ai r  Sal es Act .   Accor di ng t o Basl er ,  

i nt er pr et i ng t he t er m " mot or  vehi c l e f uel "  i n 

Wi s.  St at .  § 100. 30 t o i ncl ude avi at i on f uel  woul d r esul t  i n an 

absur d cont r adi ct i on:  t he same avi at i on f uel  woul d be subj ect  t o 

" avi at i on f uel "  cal cul at i ons under  one st at ut e ( Chapt er  78) ,  but  

subj ect  t o " mot or  vehi c l e f uel "  cal cul at i ons under  a r el at ed 

st at ut e ( Chapt er  100) .   Thi s woul d cr eat e a conf l i c t  and an 

absur d r el at i onshi p bet ween t he Unf ai r  Sal es Act  and Chapt er  78.  

¶35 We f i nd Basl er ' s  ar gument  per suasi ve.   Chapt er s  78 and 

100 r el at e t o t he same subj ect  mat t er .   Thi s cour t  shoul d 

t her ef or e at t empt  t o har moni ze t he t wo chapt er s,  i f  possi bl e,  t o 

avoi d absur d r esul t s.   St at e v.  Wachsmut h,  73 Wi s.  2d 318,  326-

30,  243 N. W. 2d 410 ( 1976)  ( concl udi ng t hat  when t wo st at ut es ar e 

" i n par i  mat er i al ,  t he cour t  must  har moni ze t hem i f  possi bl e" ) .  

¶36 Chapt er  78 di st i ngui shes bet ween mot or  vehi c l e f uel  

and gener al  avi at i on f uel .   Under  Wi s.  St at .  § 78. 005( 13) ,  

" ' Mot or  vehi c l e f uel '  means gasol i ne or  di esel  f uel . "   Mot or  

vehi c l e i s def i ned as a conveyance t hat  i s " sel f - pr opel l ed by an 

i nt er nal  combust i on engi ne or  mot or  and l i censed f or  hi ghway 

use. "   Wi s.  St at .  § 78. 005( 12) .    

¶37 I n cont r ast ,  avi at i on f uel  i s  def i ned separ at el y f r om 

" mot or  vehi c l e f uel . "   Under  Chapt er  78:   
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" Gener al  avi at i on f uel "  means pr oduct s pl aced i n t he 
f uel  suppl y t ank of  ai r cr af t ,  commonl y or  commer ci al l y 
known as avi at i on gasol i ne and j et  t ur bi ne f uel  and 
ot her  combust i bl e gases and l i qui ds sui t abl e f or  t he 
gener at i on of  power  f or  pr opul s i on of  ai r cr af t . 28  

¶38 I t  i s  c l ear  f r om t he Chapt er  78 def i ni t i ons t hat  wi t h 

r espect  t o Chapt er  78,  t he l egi s l at ur e has def i ned " mot or  

vehi c l e f uel "  as gasol i ne or  di esel  f uel  used i n vehi c l es 

capabl e of  bei ng dr i ven on a hi ghway,  whi l e gener al  avi at i on 

f uel  i s  def i ned as t hat  whi ch i s speci f i cal l y desi gned f or  

ai r cr af t .   The l egi s l at ur e appr oached t hese f uel s di f f er ent l y 

f or  pur poses of  Chapt er  78.  

¶39 I n addi t i on t o Chapt er  78,  Or i on al so asser t s t hat  t he 

cour t  of  appeal s i mpr oper l y r el i ed on t he def i ni t i on of  t he t er m 

" mot or  vehi c l e"  i n Wi s.  St at .  § 340.   Al t hough ot her  sect i ons of  

Chapt er  100 cr oss- r ef er ence Chapt er  340,  t he Unf ai r  Sal es Act  

does not .   Basl er  count er s t hat  al t hough t he t er m " mot or  

vehi c l e"  i s not  def i ned i n Wi s.  St at .  § 100. 30,  numer ous 

sect i ons of  Chapt er  100 r ef er ence t he def i ni t i on of  vehi c l e i n 

chapt er  340,  whi ch,  l i ke Chapt er  78,  l i mi t s t he def i ni t i on t o 

hi ghway use.    

¶40 Upon r evi ew,  we f i nd f i ve subsect i ons of  Chapt er  100 

t hat  cur r ent l y cr oss- r ef er ence t he t er m " mot or  vehi c l e"  as 

                                                 
28 Wi s.  St at .  § 78. 55( 3)  ( emphasi s added) .    
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def i ned i n Wi s.  St at .  § 340. 01( 35) . 29  Chapt er  340 r ef er s t o 

vehi c l es t hat  ar e used on l and and does not  i ncl ude ai r pl anes. 30   

¶41 Exami ni ng Wi s.  St at .  § 100. 30 i n t he cont ext  of  

Chapt er  78,  as wel l  as i n t he cont ext  of  t he cr oss- r ef er ences 

bet ween Chapt er  100 and § 340. 01( 35) ,  we det er mi ne t hat  when t he 

                                                 
29 Wi s.  St at .  §§ 100. 205( 1) ( c)  ( " ' Rust pr oof i ng'  means t he 

appl i cat i on of  mat er i al s and pr ocesses i nt ended or  r epr esent ed 
t o pr event  or  cont r ol  r ust i ng or  cor r osi on of  a mot or  vehi c l e as 
def i ned i n s.  340. 01( 35) " ) ;  100. 21( 1) ( d)  ( addr essi ng t he 
subst ant i at i on of  ener gy savi ngs or  saf et y c l ai ms,  " ' Mot or  
vehi c l e'  has t he meani ng pr ovi ded under  s.  340. 01( 35) " ) ;  
100. 42( 1) ( h)  ( addr essi ng pr oduct  saf et y,  " ' Mot or  vehi c l e'  has 
t he meani ng gi ven under  s.  340. 01( 35) " ) ;  100. 45( 1) ( c)  
( addr essi ng mobi l e ai r  condi t i oner s,  " ' Mot or  vehi c l e'  has t he 
meani ng gi ven i n s.  340. 01 ( 35) " ) ;  and 100. 51( 5) ( 1)  ( addr essi ng 
mot or  f uel  deal er shi ps,  " ' Mot or  vehi c l e'  has t he meani ng gi ven 
i n s.  340. 01 ( 35) " ) .  

30 The st at ut es r ead:  

" Mot or  vehi c l e"  means a vehi c l e,  i ncl udi ng a 
combi nat i on of  2 or  mor e vehi c l es or  an ar t i cul at ed 
vehi c l e,  whi ch i s sel f −pr opel l ed,  except  a vehi c l e 
oper at ed excl usi vel y on a r ai l .  " Mot or  vehi c l e"  
i ncl udes,  wi t hout  l i mi t at i on,  a commer ci al  mot or  
vehi c l e or  a vehi c l e whi ch i s pr opel l ed by el ect r i c 
power  obt ai ned f r om over head t r ol l ey wi r es but  not  
oper at ed on r ai l s.  A snowmobi l e and an al l −t er r ai n 
vehi c l e shal l  onl y be consi der ed mot or  vehi c l es f or  
pur poses made speci f i cal l y appl i cabl e by st at ut e.  

Wi s.  St at .  § 340. 01( 35)  ( emphasi s added) .   " Vehi c l e"  i s f ur t her  
def i ned:  

" Vehi c l e"  means ever y devi ce i n,  upon,  or  by whi ch any 
per son or  pr oper t y i s or  may be t r anspor t ed or  dr awn 
upon a hi ghway,  except  r ai l r oad t r ai ns.  A snowmobi l e 
or  el ect r i c per sonal  assi st i ve mobi l i t y  devi ce shal l  
not  be consi der ed a vehi c l e except  f or  pur poses made 
speci f i cal l y appl i cabl e by st at ut e.  

Wi s.  St at .  § 340. 01( 74)  ( emphasi s added) .  
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l egi s l at ur e has def i ned " mot or  vehi c l e"  or  " vehi c l e, "  i t  has 

cont i nuousl y r ef er enced conveyances t hat  oper at e on l and and has 

not  i ncl uded ai r cr af t .    

¶42 However ,  t hese st at ut or y def i ni t i ons of  " mot or  

vehi c l e, "  " mot or  vehi c l e f uel "  and " gener al  avi at i on f uel "  ar e 

not  cr oss- r ef er enced i n Wi s.  St at .  § 100. 30.   When a st at ut e 

wi t h r espect  t o one subj ect  cont ai ns a gi ven pr ovi s i on,  " t he 

omi ssi on of  such pr ovi s i on f r om a si mi l ar  st at ut e concer ni ng a 

r el at ed subj ect  i s  s i gni f i cant  i n showi ng t hat  a di f f er ent  

i nt ent i on exi st ed. "   Ki mber l y- Cl ar k Cor p.  v.  Pub.  Ser v.  Comm' n 

of  Wi sconsi n,  110 Wi s.  2d 455,  463,  329 N. W. 2d 143 ( 1983)  

( quot i ng St at e v.  Wel kos,  14 Wi s.  2d 186,  192,  109 N. W. 2d 889 

( 1961) ) . 31  

¶43 We cannot  i gnor e t he l egi s l at ur e' s consi st ent  

def i ni t i ons of  " mot or  vehi c l e"  and " mot or  vehi c l e f uel "  

t hr oughout  t he Wi sconsi n St at ut es,  nor  can we i gnor e t he f act  

t hat  Wi s.  St at .  § 100. 30 does not  expl i c i t l y  cr oss- r ef er ence any 

of  t hese st at ut or y def i ni t i ons of  " mot or  vehi c l e"  or  " mot or  

vehi c l e f uel . "   We t her ef or e concl ude t hat  t he l anguage of  t he 

sur r oundi ng and cl osel y- r el at ed st at ut es f ai l s  t o c l ar i f y t he 

meani ng of  " mot or  vehi c l e f uel "  i n § 100. 30 as t o whet her  i t  

i ncl udes " avi at i on f uel . "  

 

                                                 
31 I n St at e v.  Wel kos,  14 Wi s.  2d 186,  192,  109 N. W. 2d 889 

( 1961) ,  t hi s cour t  r easoned t hat  because t he l egi s l at ur e had 
amended one st at ut e but  di d not  make a l i ke change t o a s i mi l ar  
st at ut e,  t he omi ssi on of  t hat  new pr ovi s i on f r om t he si mi l ar  
st at ut e demonst r at ed a di f f er ent  i nt ent .    
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D 

¶44 Or i on asser t s t hat  t he pl ai n l anguage of  t hi s 

st at ut or y def i ni t i on of  " mot or  vehi c l e f uel "  i ncl udes gasol i ne 

used t o power  numer ous t ypes of  mot or  vehi c l es,  i ncl udi ng 

ai r cr af t ,  boat s,  f ar m equi pment ,  const r uct i on machi ner y,  

mot or cycl es,  and snowmobi l es.   I n cont r ast ,  Basl er  cont ends t hat  

" mot or  vehi c l e f uel "  r ef er s t o t he f uel  used by car s,  t r ucks,  

and si mi l ar l y ear t hbound vehi c l es,  and t her ef or e t he st at ut or y 

l anguage cl ear l y does not  i ncl ude avi at i on f uel .    

¶45 Si mpl y because par t i es di sagr ee on t he " pl ai n"  

i nt er pr et at i on of  a st at ut e does not  make t he st at ut e ambi guous.   

Pr est on v.  Mer i t er  Hosp. ,  I nc. ,  2005 WI  122,  ¶20,  284  

Wi s.  2d 264,  700 N. W. 2d 158.   However ,  we agr ee wi t h t he cour t  

of  appeal s and f i nd t hat  " nei t her  par t y advances a def i ni t i on 

wi l dl y at  odds wi t h common sense. "   Or i on,  277 Wi s.  2d 819,  ¶21.   

I n addi t i on,  nei t her  par t y advances a def i ni t i on at  odds wi t h 

t he pl ai n meani ng of  t he st at ut e.   The use of  t he t er m " mot or  

vehi c l e f uel "  i n Wi s.  St at .  § 100. 30,  t her ef or e,  suppor t s t wo 

r easonabl e const r uct i ons t hat  cannot  be r esol ved t hr ough t he 

l anguage i t sel f .   See UFE,  201 Wi s.  2d at  283.   We concl ude t hat  

t he st at ut e i s ambi guous because i t  i s  open t o mor e t han one 

r easonabl e i nt er pr et at i on.   We t her ef or e t ur n t o ext r i nsi c 

sour ces t o det er mi ne t he l egi s l at i ve i nt ent .    

I V 

¶46 Because we f i nd t he Unf ai r  Sal es Act  ambi guous,  we 

r evi ew t he r el evant  admi ni st r at i ve code pr ovi s i on,  DATCP' s 

i nt er pr et at i ons of  t he st at ut e and code,  and t he l egi s l at i ve 
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hi st or y of  t he st at ut e.   See Kal al ,  271 Wi s.  2d 633,  ¶¶48,  50;  

UFE,  201 Wi s.  2d at  282- 83.    

A 

¶47 We begi n wi t h an exami nat i on of  t he admi ni st r at i ve 

code pr ovi s i on t hat  def i nes " mot or  vehi c l e f uel "  f or  pur poses of  

t he Unf ai r  Sal es Act .   The Wi sconsi n St at ut es aut hor i ze t he 

l egi s l at ur e t o del egat e t he aut hor i t y t o admi ni s t r at i ve agenci es 

t o make r ul es necessar y t o ef f ect uat e a st at ut e.   

Wi s.  St at .  § 227. 11( 2) ( a) .   When an agency i ssues a r ul e 

pur suant  t o i t s r ul e- maki ng aut hor i t y,  t hat  r ul e has t he ef f ect  

of  l aw.   Wi s.  St at .  § 227. 01( 13) .   Our  anal ysi s r eveal s t hat  t he 

admi ni st r at i ve code i s ambi guous.  

¶48 The Wi sconsi n Legi s l at ur e gr ant ed DATCP t he aut hor i t y 

t o pr omul gat e r egul at i ons t o i mpl ement  Chapt er  93 t hr ough 

Chapt er  100 of  t he Wi sconsi n St at ut es. 32  Pur suant  t o t hi s r ul e-

maki ng aut hor i t y,  DATCP i ssued a r ul e t hat  def i ned " mot or  

vehi c l e f uel "  i n t he Wi sconsi n Admi ni st r at i ve Code as f ol l ows:   

" Mot or  vehi c l e f uel "  means any l i qui d pr epar ed,  
adver t i sed or  sol d f or  use as or  commonl y and 
commer ci al l y used as f uel  i n i nt er nal  combust i on 
engi nes.  

                                                 
32 Accor di ng t o Chapt er  93,  i t  i s  t he dut y of  DATCP  

To make and enf or ce such r egul at i ons,  not  i nconsi st ent  
wi t h l aw,  as i t  may deem necessar y f or  t he exer ci se 
and di schar ge of  al l  t he power s and dut i es of  t he 
depar t ment ,  and t o adopt  such measur es and make such 
r egul at i ons as ar e necessar y and pr oper  f or  t he 
enf or cement  by t he st at e of  chs.  93 t o 100,  whi ch 
r egul at i ons shal l  have t he f or ce of  l aw.  

Wi s.  St at .  § 93. 07( 1) .  
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Wi s.  Admi n.  Code § ATCP 105. 001( 4) .   

¶49 Or i on asser t s t hat  DATCP pr oper l y pr omul gat ed a 

def i ni t i on of  " mot or  vehi c l e f uel "  t hat  i ndi cat es t hat  avi at i on 

f uel  const i t ut es mot or  vehi c l e f uel ,  and t hat  t he def i ni t i on i s  

ent i r el y consi st ent  wi t h t he pur poses of  t he Unf ai r  Sal es Act . 33  

Accor di ng t o Or i on,  t he onl y l i mi t at i on on mot or  vehi c l e f uel  

under  ATCP § 105. 001( 4)  i s t hat  t he f uel  must  be used i n an 

i nt er nal  combust i on engi ne,  and t hi s l i mi t at i on does not  excl ude 

avi at i on f uel .   Or i on cont ends t hat  t he cour t  of  appeal s i gnor ed 

t he cl ear  and unambi guous def i ni t i on of  mot or  vehi c l e f uel  i n 

§ ATCP 105. 001( 4) .   Or i on f ur t her  cont ends t hat  Basl er  was 

r equi r ed t o f i r st  f i l e a separ at e decl ar at or y j udgment  act i on t o 

i nval i dat e t he r ul e under  Wi s.  St at .  § 227. 40. 34   

¶50 I n cont r ast ,  Bas l er  cont ends t hat  t he cour t  of  appeal s 

cor r ect l y r ej ect ed Or i on' s ar gument  t hat  t he DATCP r egul at i on 

shoul d be r ead expansi vel y t o i ncl ude avi at i on f uel .   Accor di ng 

t o Basl er ,  t he hi st or y of  t he r egul at i on demonst r at es t hat  DATCP 

used Chapt er  78 t o cr eat e t he def i ni t i on,  i nt endi ng t o l i mi t  

" mot or  vehi c l e f uel "  t o f uel  used by conveyances t hat  ar e " sel f -

pr opel l ed by an i nt er nal  combust i on engi ne or  mot or  and l i censed 

f or  hi ghway use .  .  .  . "   Wi s.  St at .  § 78. 03( 1)  ( 1990) .   I n 

                                                 
33 Or i on al so asser t s t hat  t he l egi s l at ur e r at i f i ed DATCP' s 

def i ni t i on when i t  amended t he Unf ai r  Sal es Act .   Because we 
f i nd t he code ambi guous,  we do not  r each t hi s i ssue.  

34 Under  t hi s st at ut e,  " t he excl usi ve means of  j udi c i al  
r evi ew of  t he val i di t y of  a r ul e shal l  be an act i on f or  
decl ar at or y j udgment  as t o t he val i di t y of  such r ul e br ought  i n 
t he c i r cui t  cour t  f or  Dane Count y. "   Wi s.  St at .  § 227. 40.   
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addi t i on,  Basl er  asser t s t hat  t he hi st or y of  t he r ul e i s 

consi st ent  wi t h DATCP' s i nt er pr et at i ons i n i t s war ni ng l et t er  t o 

Basl er .   I n r esponse t o Or i on' s asser t i on t hat  t he cour t  l acks 

compet ence t o pr oceed because Basl er  f ai l ed t o f i l e a 

decl ar at or y j udgment  act i on under  Wi s.  St at .  § 227. 40,  Basl er  

cont ends t hat  t hi s st at ut e onl y appl i es when a par t y seeks t o 

i nval i dat e a r ul e and Basl er  i s not  seeki ng t o i nval i dat e a 

r ul e.      

¶51 Because admi ni st r at i ve code pr ovi s i ons ar e subj ect  t o 

r ul es of  st at ut or y const r uct i on,  Basi nas,  104 Wi s.  2d at  546,  we 

do not  r each t he hi st or y of  § ATCP 105. 001,  on whi ch Basl er  

r el i es,  unl ess we f i nd t he r ul e ambi guous.   Under  § ATCP 

105. 001( 4) ,  " mot or  vehi c l e f uel "  i ncl udes " any l i qui d"  t hat  i s  

used i n an " i nt er nal  combust i on engi ne. "   The def i ni t i on i s 

s i l ent  wi t h r egar d t o gener al  avi at i on f uel .   Mor eover ,  t he code 

pr ovi s i on makes no r ef er ence t o avi at i on gasol i ne or  j et  t ur bi ne 

f uel .   The code pr ovi s i on,  t her ef or e,  f ai l s  t o c l ar i f y t he same 

t er m used i n t he st at ut e t hat  we concl uded was suscept i bl e t o 

mor e t han one r easonabl e i nt er pr et at i on wi t h r egar d t o avi at i on 

f uel .   Li ke a st at ut e,  " [ a]  r ul e i s ambi guous i f  r easonabl e 

per sons can under st and i t  di f f er ent l y. "   St apl es,  142 Wi s.  2d at  

354.   We concl ude t hat  t he code pr ovi s i on i s ambi guous as t o 

whet her  " mot or  vehi c l e f uel "  i ncl udes avi at i on f uel .   We 

t her ef or e t ur n t o t he hi st or y of  t he f or mat i on of  Wi s.  Admi n.  

Code § ATCP 105. 001( 4)  and t he agency' s i nt er pr et at i ons of  t he 

r egul at i on t o det er mi ne t he agency' s i nt ent  and r esol ve t he 

ambi gui t y i n § ATCP 105. 001( 4) .  
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1 

¶52 An anal ysi s of  t he hi st or y of  Wi s.  Admi n.  Code § ATCP 

105. 001 r eveal s t hat  DATCP i nt ended t o make t he def i ni t i on of  

" mot or  vehi c l e f uel "  consi st ent  wi t h Chapt er  78,  excl udi ng 

avi at i on f uel  f r om t he def i ni t i on.  

¶53 On May 24,  1989,  DATCP submi t t ed pr oposed Rul e 89- 91 

t o t he Wi sconsi n Legi s l at i ve Counci l  st af f  f or  r evi ew. 35  Thi s  

pr oposed r ul e was ul t i mat el y pr omul gat ed as Wi s.  Admi n.  Code 

§ ATCP 105. 001.  

¶54 On June 22,  1989,  af t er  compl et i ng i t s anal ysi s ,  t he 

Legi s l at i ve Counci l  sent  t o DATCP a Cl ear i nghouse Repor t  on Rul e 

89- 91. 36  I n t he Cl ear i nghouse Repor t ,  t he Legi s l at i ve Counci l  

wr ot e:  " I t  i s  not  c l ear  why t he t er m ' mot or  vehi c l e f uel '  i s  

used i nst ead of  ' mot or  f uel '  or  why a separ at e def i ni t i on of  t he 

t er m i s cr eat ed i nst ead of  usi ng t he st at ut or y def i ni t i on of  

' mot or  f uel '  cont ai ned i n s.  78. 04,  St at s. "   Cl ear i nghouse 

Repor t ,  Rul e 89- 91 Comment s,  June 22,  1989.  

¶55 I n a l et t er  t o Senat or  Fr ed Ri sser  and t hen-

Assembl yman Thomas Lof t us,  sent  Mar ch 5,  1990,  Howar d C.  

Ri char ds,  t hen- Secr et ar y of  DATCP,  addr essed t hese r equest s f or  

c l ar i f i cat i on posed i n t he Legi s l at i ve Counci l  Cl ear i nghouse 

                                                 
35 Wi s.  St at .  § 227. 15( 1)  ( " Pr i or  t o a publ i c hear i ng on a 

pr oposed r ul e .  .  .  an agency shal l  submi t  t he pr oposed r ul e t o 
t he l egi s l at i ve counci l  st af f  f or  r evi ew .  .  .  . " ) .   Thi s 
st at ut e has not  changed and was i n ef f ect  i n 1989.  

36 I d.  
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Repor t  r egar di ng t he agency' s def i ni t i on of  mot or  vehi c l e f uel  

i n pr oposed Rul e 89- 91. 37  Secr et ar y Ri char ds st at ed:  

[ T] hese phr ases have di f f er ent  meani ngs and [ ]  t he 
unf ai r  sal es act  speci f i cal l y r ef er s t o " mot or  vehi c l e 
f uel "  [ dr af t ] ,  not  " mot or  f uel " .   " Mot or  f uel "  i s  
def i ned i n s.  78. 04,  St at s. ,  t o cover  onl y gasol i ne 
and some napht has.   I t  exc l udes di esel  and ot her  
speci al  f uel s,  whi l e " mot or  vehi c l e f uel , "  accor di ng 
t o t he def i ni t i on of  " mot or  vehi c l e"  i n s.  78. 03( 1)  
[ 89- 90] ,  St at s. ,  i ncl udes di esel  and ot her  speci al  
f uel s.   These t er ms ar e not  synonymous,  and t he 
di st i nct i on bet ween t hem must  be t aken i nt o 
consi der at i on .  .  .  .  

Howar d C.  Ri char ds,  Secr et ar y of  DATCP,  Not i ce and Repor t  of  

Pr oposed Adopt i on of  Rul es Rel at i ng t o Enf or ci ng t he Unf ai r  

Sal es Act ,  ch.  Ag 119,  Wi s.  Admi n.  Code ( Cl ear i nghouse Rul e No.  

89- 91) ,  Mar ch 5,  1990 ( emphasi s i n or i gi nal ) . 38   

¶56 As st at ed above,  Wi s.  St at .  § 78. 005( 12) ,  l i ke t he 

f or mer  § 78. 03( 1) , 39 def i nes " mot or  vehi c l e" :  

" Mot or  vehi c l e"  means any aut omobi l e,  t r uck,  t r uck-
t r act or ,  t r act or ,  bus,  vehi c l e or  ot her  conveyance 
t hat  i s sel f - pr opel l ed by an i nt er nal  combust i on 
engi ne or  mot or  and l i censed f or  hi ghway use,  except  
t hat  " mot or  vehi c l e"  does not  i ncl ude mobi l e machi ner y 
and equi pment .  

Wi s.  St at .  § 78. 005( 12)  ( emphasi s added) .  

                                                 
37 Wi s.  St at .  § 227. 19( 2)  ( " An agency shal l  submi t  a not i ce 

t o t he pr esi di ng of f i cer  of  each house of  t he l egi s l at ur e when a 
pr oposed r ul e i s  i n f i nal  dr af t  f or m. " ) .   Thi s  st at ut e has not  
changed and was i n ef f ect  i n 1989.  

38 We not e t hat  ch.  Ag 119,  Wi s.  Admi n.  Code was l at er  
r enamed Agr i cul t ur e Tr ade and Consumer  Pr ot ect i on Chapt er  105 of  
t he Wi sconsi n Admi ni st r at i ve Code ( " § ATCP 105" ) .  

39 Sect i on 78. 03( 1)  ( 1989- 90) ,  St at s. ,  was r enumber ed as 
§ 78. 005( 12)  i n 1993.   1993 Wi s.  Act  16,  § 1862.    
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¶57 The r ul e was r ef er r ed t o t he commi t t ee on Commer ce and 

Consumer  Af f ai r s on Mar ch 12,  1990.   The r evi ew per i od ended 

wi t hout  obj ect i on f r om t he l egi s l at ur e, 40 and DATCP pr omul gat ed 

t he r ul e,  unchanged,  ef f ect i ve Sept ember  1,  1990.  

¶58 DATCP' s Mar ch 5,  1990,  l et t er  t o t he l egi s l at ur e 

expl ai ni ng i t s def i ni t i on of  " mot or  vehi c l e f uel "  r eveal s t he 

agency' s i nt ent  i n st r uct ur i ng i t s def i ni t i on.   The agency 

cl ear l y i nt ended t o def i ne t he t er m " mot or  vehi c l e f uel "  t o 

i ncl ude mor e t han gasol i ne,  but  t o l i mi t  t he def i ni t i on t o 

ensur e t he admi ni st r at i ve r ul e was consi st ent  wi t h 

Wi s.  St at .  § 78. 03( 1)  ( 1989- 90) .   As a r esul t ,  i n i mpl ement i ng 

t hi s r ul e,  DATCP l i mi t ed t he def i ni t i on of  " mot or  vehi c l e f uel "  

t o gasol i ne,  di esel ,  and ot her  speci al  f uel s used t o power  

vehi c l es t hat  ar e " sel f - pr opel l ed by an i nt er nal  combust i on 

engi ne or  mot or  and l i censed f or  hi ghway use" 41 as def i ned i n 

Chapt er  78. 42  Thi s hi st or i cal  anal ysi s c l ar i f i es t hat  DATCP di d 

not  i nt end f or  gener al  avi at i on f uel  t o f al l  wi t hi n i t s 

def i ni t i on of  mot or  vehi c l e f uel .    

 

 

                                                 
40 Wi s.  St at .  § 227. 19( 4) ( e) .  

41 Wi s.  St at .  § 78. 005( 12)  ( emphasi s added) .  

42 We not e t hat  t hr ee year s af t er  Wi s.  Admi n.  Code § ATCP 
105. 001 was pr omul gat ed,  t he l egi s l at ur e def i ned " mot or  vehi c l e 
f uel "  i n t he Wi sconsi n St at ut es f or  t he f i r st  t i me.   The 
def i ni t i on r eads:  " ' mot or  vehi c l e f uel '  means gasol i ne or  di esel  
f uel . "   Wi s.  St at .  § 78. 005( 13) ;  1993 Wi s.  Act  16,  § 1839.  
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2 

¶59 We next  exami ne DATCP’ s i nt er pr et at i on of  t he st at ut e 

and t he appl i cabl e por t i ons of  t he admi ni st r at i ve code as 

cont ai ned i n i t s pr el i mi nar y war ni ng l et t er s t o Basl er .   We 

concl ude t hat  DATCP' s i nt er pr et at i ons of  t he admi ni st r at i ve code 

i n t hi s case of f er  no gui dance f or  our  anal ysi s.   

¶60 Thi s cour t  or di nar i l y  gi ves def er ence t o a st at e 

agency' s set t l ed " i nt er pr et at i on and appl i cat i on of  i t s  own 

admi ni st r at i ve r egul at i ons unl ess t he i nt er pr et at i on i s 

i nconsi st ent  wi t h t he l anguage of  t he r egul at i on or  i s c l ear l y 

er r oneous. "   Ber gmann,  211 Wi s.  2d at  7 ( c i t at i ons omi t t ed) .   

Because t he r ecor d i n t hi s case r eveal s t hat  t her e i s no set t l ed 

agency i nt er pr et at i on,  i t  i s  c l ear  t hat  t he pr el i mi nar y war ni ng 

l et t er s at  i ssue i n t hi s case shoul d not  be gi ven any def er ence.   

We t her ef or e exami ne t he meani ng of  t he admi ni st r at i ve code 

i ndependent l y.   See I d.  at  8.  

¶61 The r ecor d i n t hi s case i ndi cat es t hat  t her e i s no 

set t l ed depar t ment  i nt er pr et at i on of  t he r egul at i on at  i ssue.   

DATCP i ssued a pr el i mi nar y war ni ng l et t er  i nf or mi ng Basl er  t hat  

" mot or  vehi c l e f uel "  di d not  i ncl ude avi at i on f uel ,  yet  war ned 

Basl er  t hat  " any per son who i s i nj ur ed as a r esul t  of  a 

compet i t or  sel l i ng mot or  vehi c l e f uel  bel ow cost  may 

sue .  .  .  . " 43  Mor eover ,  hour s af t er  i ssui ng t hi s war ni ng l et t er  

t o Basl er ,  DATCP r et r act ed i t s concl usi on t hat  " mot or  vehi c l e 

                                                 
43 Rod McNei l ,  Sect i on 100. 30,  Wi sconsi n St at ut es,  The 

Unf ai r  Sal es Act  War ni ng Let t er  Compl ai nt  number  4139,  DATCP,  
Mar ch 21,  2003 ( emphasi s added) .    
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f uel "  di d not  i ncl ude avi at i on f uel . 44  I n t hi s r et r act i on,  DATCP 

st at ed i t  needed t o conduct  " addi t i onal  r esear ch on t hi s 

quest i on bef or e we i ssue a f i nal  i nt er pr et at i on"  wi t h r egar d t o 

avi at i on f uel . 45  The r ecor d does not  cont ai n any " f i nal  

i nt er pr et at i on"  by DATCP.    

¶62 Whet her  Wi sconsi n cour t s shoul d gi ve def er ence t o a 

pr el i mi nar y agency i nt er pr et at i on i s i r r el evant  under  t he f act s  

of  t hi s case,  as no l evel  of  def er ence woul d be appl i cabl e t o 

t he i nconsi st ent  war ni ng l et t er s t hat  wer e i ssued by DATCP.  I n 

i t s war ni ng l et t er s,  DATCP' s i nconsi st ent  i nt er pr et at i ons of  

" mot or  vehi c l e f uel "  under  § ATCP 105. 001 of f er  no gui dance t o 

t hi s anal ysi s.   We dr aw no concl usi ons as t o whet her ,  i n 

gener al ,  an agency' s i nt er pr et at i ons of  a st at ut e or  an 

admi ni st r at i ve code t hat  i s embodi ed i n war ni ng or  opi ni on 

                                                 
44 Rod McNei l ,  Ret r act i on i n par t  of  war ni ng l et t er  i ssued 

Mar ch 21,  2003 i n Fi l e Number  4139,  DATCP,  Mar ch 21,  2003.   
Basl er  asser t s i n i t s br i ef s and or al  ar gument  t hat  t hi s 
r et r act i on was i n r esponse t o communi cat i ons bet ween DATCP and 
Or i on' s at t or ney.   Or i on does not  di sput e t hi s.  

45 I d.  
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l et t er s shoul d be gi ven def er ence by t hi s cour t . 46  Our  

exami nat i on of  t hese l et t er s s i mpl y demonst r at es t he agency’ s 

conf usi on i n i nt er pr et i ng t he st at ut e.    

                                                 
46 We not e t hat  t he Uni t ed St at es Supr eme Cour t  r ecent l y 

concl uded t hat  an agency' s i nt er pr et at i on of  an unambi guous 
r egul at i on cont ai ned i n an opi ni on l et t er ,  as opposed t o 
i nt er pr et at i ons t hat  r esul t  f r om t he adver sar i al  pr ocess or  an 
agency' s expl i c i t  r ul e- maki ng aut hor i t y,  " l ack[ s]  t he f or ce of  
l aw [ and t her ef or e]  do[ es]  not  war r ant  Chevr on- st y l e def er ence. "   
Chr i st ensen v.  Har r i s Count y,  529 U. S.  576,  587 ( 2000)  
( exami ni ng t he agency' s i nt er pr et at i on of  i t s  unambi guous 
r egul at i on)  ( c i t at i ons omi t t ed) .   I n Chevr on,  t he Uni t ed St at es 
Supr eme Cour t  concl uded t hat  when an agency' s r egul at i on 
r epr esent s a r easonabl e i nt er pr et at i on of  t he s t at ut e and does 
not  conf l i c t  wi t h t he st at ut e,  t he r ul e i s ent i t l ed t o 
def er ence.   Chevr on U. S. A. ,  I nc.  v.  Nat ur al  Resour ces Def ense 
Counci l ,  I nc. ,  467 U. S.  837,  842- 44 ( 1984) .  

The Cour t  al so det er mi ned t hat  even i f  an opi ni on l et t er  i s  
not  ent i t l ed t o def er ence,  t he l et t er  i s  ent i t l ed t o " r espect "  
t o t he ext ent  t hat  t he i nt er pr et at i on i s per suasi ve.   
Chr i st ensen,  529 U. S.  at  587 ( c i t i ng Ski dmor e v.  Swi f t  & Co. ,  
323 U. S.  134,  140 ( 1944) ) .  

Yet ,  t he Cour t  cont i nued,  " an agency' s i nt er pr et at i on of  
i t s  own r egul at i on i s ent i t l ed t o def er ence .  .  .  when t he 
l anguage of  t he r egul at i on i s ambi guous. "   Chr i st ensen,  529 U. S.  
at  588 ( emphasi s added)  ( c i t i ng Auer  v.  Robbi ns, 519 U. S.  452,  
461 ( 1997)  ( concl udi ng t hat  an agency i nt er pr et at i on of  i t s  own 
ambi guous r egul at i on i s cont r ol l i ng unl ess t he i nt er pr et at i on i s 
pl ai nl y er r oneous or  i nconsi st ent  wi t h t he r egul at i on) ) .   The 
Uni t ed St at es Supr eme Cour t  di d not  addr ess,  however ,  t he degr ee 
of  def er ence due t o an agency' s i nt er pr et at i on of  i t s  ambi guous 
r egul at i on i n ei t her  Auer  or  Chr i st ensen.  

I n Pr est on v.  Mer i t er  Hosp. ,  I nc. ,  t hi s cour t  appl i ed 
Chevr on def er ence t o t he DHHA' s i nt er pr et at i on of  42 U. S. C.  
1395dd( a) ,  a f eder al  st at ut e.   Pr est on v.  Mer i t er  Hosp. ,  I nc. ,  
2005 WI  122,  ¶¶28- 38,  284 Wi s.  2d 264,  700 N. W. 2d 158.  
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B 

¶63 We have concl uded t hat  t he def i ni t i on of  " mot or  

vehi c l e f uel , "  pr omul gat ed by DATCP i n § ATCP 105. 001( 4)  

excl udes avi at i on f uel .   The val i di t y of  t hi s r ul e depends upon 

whet her  t he r ul e exceeds t he bounds of  Wi s.  St at .  § 100. 30.   We 

t her ef or e exami ne t he l egi s l at i ve hi st or y of  t he st at ut e i n an 

ef f or t  t o di scer n whet her  t he r ul e i s consi st ent  wi t h t he 

st at ut e.   We concl ude t hat  t he l egi s l at ur e i nt ended t o l i mi t  t he 

appl i cat i on of  t he mi ni mum mar kup pr ovi s i ons,  and t hat  " mot or  

vehi c l e f uel "  shoul d be r ead nar r owl y t o excl ude avi at i on f uel .    

¶64 I n 1939,  t he Wi sconsi n Legi s l at ur e enact ed t he 

Wi sconsi n Unf ai r  Sal es Act ,  Wi s.  St at .  § 100. 30. 47  The 1939 Act  

est abl i shed a mi ni mum mar kup pr i ce of  3 t o 6 per cent  f or  al l  

                                                                                                                                                             
Rel yi ng on Chr i st ensen,  a Wi sconsi n f eder al  cour t  s i mi l ar l y 

concl uded t hat  because t he r egul at i on i n quest i on was ambi guous,  
t he i nf or mal  i nt er pr et at i on of  t hat  r egul at i on by t he agency 
t hat  pr omul gat ed t he r egul at i on was ent i t l ed t o some l evel  of  
def er ence.   DeBr aska v.  Ci t y of  Mi l waukee,  131 F.  Supp.  2d 1032,  
1034- 35 ( E. D.  Wi s.  2000)  ( exami ni ng t he pr eambl e t o t he 
r egul at i ons under  r evi ew,  a 1994 opi ni on l et t er  by an 
admi ni st r at or  i n t he Depar t ment ,  and an ami cus cur i ae br i ef  
f i l ed on behal f  of  one of  t he par t i es i n t he case)  ( c i t i ng Auer , 
519 U. S.  at  461) .  

We not e t hat  nei t her  par t y br i ef ed or  ar gued t hi s i ssue,  
and we decl i ne t o r each i t .    

47 1939 Ch.  56.    



No.  2003AP1731   

 

34 
 

mer chandi se sol d i n Wi sconsi n. 48  The Act  was amended sever al  

t i mes but  r emai ned r el at i vel y unchanged f r om i t s  or i gi nal  f or m 

unt i l  1986. 49   

¶65 I n 1986,  t he l egi s l at ur e s i gni f i cant l y amended t he 

Unf ai r  Sal es Act .   The or i gi nal  dr af t  of  1985 Wi s.  Act  313,  

Assembl y Bi l l  219,  woul d have el i mi nat ed t he mi ni mum mar kup f or  

al l  mer chandi se except  f or  c i gar et t es sol d by whol esal er s and 

woul d have el i mi nat ed t he r equi r ement  t hat  al l  ot her  mer chandi se 

be sol d at  cost  or  hi gher . 50  Assembl y Bi l l  219 was amended i n 

or der  t o cont i nue t he mar kup f or  ot her  t obacco pr oduct s and 

mot or  vehi c l e f uel . 51  The bi l l  was f ur t her  amended t o i ncl ude 

f er ment ed mal t  bever ages,  i nt oxi cat i ng l i quor ,  and wi ne. 52  The 

bi l l  was al so amended t o cont i nue t o pr event  vendor s f r om 

sel l i ng al l  mer chandi se bel ow cost . 53  Amendment s t hat  woul d have 

                                                 
48 The Act  pr ohi bi t ed any r et ai l er  or  whol esal er  f r om 

adver t i s i ng,  of f er i ng f or  sal e,  or  sel l i ng any mer chandi se bel ow 
" cost . "   Wi sconsi n' s Unf ai r  Sal es Act :  An Over vi ew,  St af f  Br i ef  
80- 10,  Wi sconsi n Legi s l at i ve Counci l  St af f ,  Jul y 9,  1980 
( emphasi s added) .   " Cost "  i ncl uded a mi ni mum mar kup of  3 per cent  
f or  whol esal er s and 6 per cent  f or  r et ai l er s f or  al l  mer chandi se.   
I d.   Thi s cour t  concl uded t hat  t he mi ni mum mar kup scheme was 
const i t ut i onal .   Ross,  259 Wi s.  379.    

49 Legi s l at i ve Counci l  St af f  Br i ef ,  Jul y 9,  1980.    

50 Dr af t i ng Request ,  Repr esent at i ve Shoemaker ,  Januar y 10,  
1985.    

51 Legi s l at i ve Hi st or y of  Assembl y Bi l l  219.    

52 I d.    

53 Assembl y Amendment  1 t o Senat e Subst i t ut e Amendment  1,  
adopt ed Mar ch 4,  1986.  
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cont i nued t he mi ni mum mar kup f or  " f or ei gn owned compani es" 54 and 

" gr ocer i es" 55 wer e r ej ect ed.   The f i nal  r evi s i on t o t he Unf ai r  

Sal es Act  el i mi nat ed t he mi ni mum mar kup pr ovi s i ons f or  al l  

mer chandi se except  f or  " c i gar et t es or  ot her  t obacco pr oduct s,  

f er ment ed mal t  bever ages,  i nt oxi cat i ng l i quor  or  wi ne or  mot or  

vehi c l e f uel . " 56   

¶66 The l egi s l at i ve document s and news r epor t s sur r oundi ng 

passage of  t he bi l l  i ndi cat e t hat  t he f i nal  l aw,  1985 Wi s.  Act  

313,  const i t ut ed a compr omi se as t o t he par t i cul ar  mer chandi se 

t hat  woul d r et ai n t he mi ni mum mar kup cal cul at i ons i n t hei r  

def i ni t i ons of  " cost . " 57   
                                                 

54 Assembl y Amendment  2 t o Senat e Subst i t ut e Amendment  1,  
t abl ed Mar ch 4,  1986.  

55 Assembl y Amendment  3 t o Senat e Subst i t ut e Amendment  1,  
t abl ed Mar ch 4,  1986.  

56 Revi s i ons i n t he St at e Mi ni mum Mar kup Law ( 1985 Wi sconsi n 
Act  313) ,  I nf or mat i on Memor andum 86- 12,  Wi sconsi n Legi s l at i ve 
Counci l  St af f ,  May 9,  1986.   The 1986 r evi s i on al so made 
vi ol at i ons of  t he Act  subj ect  t o c i v i l  f or f ei t ur es,  r at her  t han 
cr i mi nal  penal t i es,  and gr ant ed DATCP t he aut hor i t y t o 
i ndependent l y enf or ce t he st at ut e by br i ngi ng a c l ai m i n cour t  
or  i ssui ng a cease and desi st  or der .    

57 See,  e. g. ,  Char l es E.  Fr i eder i ch,  " Compr omi se on mar kup 
l aw advances, "  Mi l waukee Jour nal ,  Feb.  28,  1986 ( " The 
compr omi se,  [ t hen- Senat or  John Nor qui st ]  sai d,  was necessar y t o 
get  t he bi l l  t hr ough t he Legi s l at ur e. " ) .   See al so " St at e 
gr ocer s endor se mar kup- l aw changes, "  Wi sconsi n St at e Jour nal ,  
Mar ch 8,  1986;  " Mar kup bi l l :  Legi s l at ur e makes needed changes i n 
out dat ed st at e l aw, "  Edi t or i al ,  Gr een Bay Pr ess Gazet t e,  Mar ch 
7,  1986;  " Mar kup bi l l  endor sed:  Assembl y OKs r emoval  of  6 pct .  
mi ni mum on most  i t ems, "  Gr een Bay Pr ess- Gazet t e,  Mar ch 5,  1986;  
Nei l  H.  Shi vel y,  " Bi l l  backed t o ease 6% mar kup l aw"  Mi l waukee 
Sent i nel ,  Mar ch 5,  1986;  Wayne Cor ey,  Wi sconsi n I ndependent  
Busi nessmen,  " Mi ni mum mar kup l aw beef ed up, "  The Capi t al  Ti mes,  
Apr i l  29,  1986.    
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¶67 Thi s hi st or y r eveal s t hat  t he l egi s l at ur e consi der ed 

appl y i ng t he mi ni mum mar kup t o var i ous pr oduct s and car ef ul l y 

cr af t ed t he amendment  t o l i mi t  t he appl i cat i on of  t he mi ni mum 

mar kup l aws t o par t i cul ar  mer chandi se.    

¶68 I n addi t i on,  as t he cour t  of  appeal s not ed i n t hi s 

case,  t he 1986 amendment  was t he f i r st  t i me t he t er m " mot or  

vehi c l e f uel "  was used i n t he Unf ai r  Sal es Act .   Or i on,  277 

Wi s.  2d 819,  ¶26.   Yet ,  when t he l egi s l at ur e made t hi s change,  

ot her  pr ovi s i ons of  Chapt er  100 cr oss- r ef er enced t he t er m " mot or  

vehi c l e"  as def i ned i n sect i on 340: 58    

" Mot or  vehi c l e"  means a vehi c l e whi ch i s sel f -
pr opel l ed,  i ncl udi ng a t r ackl ess t r ol l ey bus,  except  
t hat  a snowmobi l e shal l  onl y  be consi der ed a mot or  
vehi c l e f or  pur poses made speci f i cal l y appl i cabl e by 
st at ut e. 59  

Chapt er  340 f ur t her  def i ned " vehi c l e" :  

" Vehi c l e"  means ever y devi ce i n,  upon or  by whi ch any 
per son or  pr oper t y i s or  may be t r anspor t ed or  dr awn 
upon a hi ghway,  except  r ai l r oad t r ai ns.  A snowmobi l e 
shal l  not  be consi der ed a vehi c l e except  f or  pur poses 
made speci f i cal l y appl i cabl e by st at ut e. 60 

¶69 We concl ude t hat  t he l egi s l at ur e i nt ended t he t er m 

" mot or  vehi c l e f uel "  t o be r ead consi st ent l y wi t h t he t er ms 

                                                 
58 The same r ef er ences t o t he def i ni t i on of  " mot or  vehi c l e"  

i n Wi s.  St at .  § 340. 01( 35)  i n Chapt er  100 exi st  under  t he 
cur r ent  st at ut es.   See Wi s.  St at .  §§ 100. 205( 1) ( c) ;  
100. 21( 1) ( d) ;  100. 42( 1) ( h)  ( 2003- 04) .    

59 Wi s.  St at .  § 340. 01( 35)  ( 1983- 84) .    

60 Wi s.  St at .  § 340. 01( 74)  ( 1983- 84)  ( emphasi s added) .  The 
def i ni t i ons of  " mot or  vehi c l e"  and " vehi c l e"  ar e subst ant i al l y  
t he same t oday as t hey wer e when t he Unf ai r  Sal es Act  was 
amended i n 1986.   See,  supr a,  ¶24.  
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" mot or  vehi c l e"  and " mot or  vehi c l e f uel "  as def i ned and used i n 

ot her  r el at ed st at ut es at  t he t i me t he Unf ai r  Sal es Act  was 

amended t o i ncl ude a mi ni mum mar kup f or  " mot or  vehi c l e f uel . "   

The t er m " mot or  vehi c l e f uel "  shoul d be r ead nar r owl y t o evi nce 

t hi s l egi s l at i ve i nt ent .   We t her ef or e concl ude t hat  t he t er m 

" mot or  vehi c l e f uel "  does not  i ncl ude " avi at i on f uel . "    

V 

¶70 We concl ude t hat  " mot or  vehi c l e f uel "  does not  i ncl ude 

avi at i on f uel ,  t hat  t he mi ni mum mar kup pr ovi s i ons i n 

Wi s.  St at .  § 100. 30 do not  appl y t o avi at i on f uel ,  and t hat  

Or i on cannot  r el y on § 100. 30( 5m)  f or  a pr i vat e cause of  act i on 

agai nst  Basl er .   We al so concl ude t hat  § ATCP 105. 001 i s 

consi st ent  wi t h and does not  exceed t he bounds of  

Wi s.  St at .  § 100. 30.   We t her ef or e af f i r m t he cour t  of  appeal s '  

deci s i on.  

By the Court.— The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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